GREENSPRING LEGAL, L1.C

LEX PRO PoOoPULI ET TELLUREM

9980 Guilford Rd., Ste. 102
Phone; Jessup, MD 20794 Fax:
301.466.4024 410.928.4952
Sender’s Email
aenglish@greenspringlegal.com

April 5, 2016
VIA CERTIFIED MAIL — RETURN RECEIPT REQUESTED

Bruce R. Chapper
1000 S. Kenwood Ave.
Baltimore, MD 21224

Alan Kittleman

County Executive
George Howard Building
3430 Court House Drive
Ellicott City, MD 21043

RE: NOTICE OF INTENT TO FILE SUIT UNDER THE CLEAN WATER ACT
To Whom It May Concern:

This sixty-day notice of intent to file a citizen suit against Donaldson Properties
No. 3, LLC, and its affiliated entity Donaldson Funeral Home, P.A., (collectively
“Donaldson”) and Alan Kittleman (“Kittleman”) (collectively, “you”), in his official
capacity as County Executive of Howard County, Maryland (the “County”) for violations
of the Federal Water Pollution Control Act,! as amended (the “Clean Water Act,” “CWA,”
or “Act”), for the reasons described below, is served on behalf of Alan J. Schneider
(“Schneider”). Any response to this letter should be addressed to the undersigned counsel
for Mr. Schneider at the above letterhead address.

Donaldson has applied for and has received permits from the County in
preparation for construction of a large new complex mortuary of 17,000 sq. ft. (the
“Mortuary”) on a parcel having less than 3 buildable acres in southwest Howard County
on State Route 108, more commonly called Clarksville Pike. The address for the Mortuary
is 12540 Clarksville Pike, Clarksville, MD 21029 (the “Property”). It is a rural, residential
property on well and septic.

Schneider resides at 12598 Clarksville Pike, Clarksville, MD 21029-1534, close to
the Property. His property is bordered by an unnamed tributary of Carrolls Branch (the
“Tributary”), which intersects with the Property further upstream. The Maryland

133 U.S.C. § 1251 et seq.



Department of the Environment (*“MDE”) has designated the Tributary as a Tier 1I state
water, meaning that it exceeds the minimum criteria for its designated use.? Specifically,
the Tributary is a Tier I1, Class IV-P stream, meaning its designated use is for Recreational
Trout Waters and Public Water Supplies.3 Mr. Schneider derives significant recreational
and aesthetic value from the proximity of such a high-quality waterway to his home.
Despite the well-researched, meaningful input of Schneider and others into the relevant
proceedings, the County has nevertheless ignored, dismissed, or failed to take action to
prevent the environmental harms to the Tributary and associated wetlands, which
construction and operation of the Mortuary will cause.

The Tributary originates just north of the Property, and flows south-south-west
until it joins with Carroll’s Branch west of Clarksville Pike. The Tributary intersects the
Property on its northwestern corner, and flows roughly parallel to the rear property line
afterwards. Carroll’s Branch is itself a tributary of the Middle Patuxent River. According
to current state data from MDE,4 the Tributary is one of only six Tier I1 waters in the
County. As noted, the Tributary is designated for use as a Recreational Trout Water and
Public Water Supply. The designated uses and associated water quality standards are
promulgated pursuant to Section 303(c} of the CWA; any water quality standards
developed under Section 303(c) must be incorporated into NPDES permit limitations
developed under Section 301(b){(1)(c).5 However, according to MDE’s Tier II High Quality
Waters Map,® the Tributary does not have any remaining assimilative capacity for
additional pollutants.

The County, by and through its Board of Appeals (“Board™), ruled in favor of
granting Donaldson a conditional use as-depicted in the submitted Plan on the basis of

¢ See Code of Maryland Regulations (*COMAR”) 26.08.02.04-1.C (Compilation and Maintenance of the
List of High Quality Waters); COMAR 26.08.02.04-1.0 (List of Tier Il Waters).

3 COMAR 26.08.02.03-3.G.

4 Available at:
hitp:/fwww.mde maryviand.gov 20Standards/Pages/HighQ

ualig'WateréMag .ASpX
See also hitp://www.mde.state.ind.us/assets/document/hbi141/howard/Howard _County.pdf

5 See 40 C.F.R. 131.21(d) (“Applicable water quality standards for purposes of the Act are the minimum
standards which must be used when the CWA and regulations implementing the CWA refer to water
quality standards, for example, in identifying impaired waters and calculating TMDLs under section
303(d), developing NPDES permit limitations under section 301(b}(1)(C), evaluating proposed discharges
of dredged or fill material under section 404, and in issuing certifications under section 401 of the Act.”);
see also Northwest Environmental Advocates v. City of Portland, 56 ¥.3d 979, 988 (gth Cir. 1995}
(*[TThe Sec. 402 permit process require applicants to comply with CWA Sec. 3o1. As noted above, Sec. got
incorporates by reference the water quality requirements of Sec. 303.").

b See sipra note 4.
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incomplete, and materially misleading, evidence. The Board Order specifically held that:
“It]he conditional use shall apply only to the proposed funeral home and mortuary as
described in the petition and as depicted on the Amended Conditional Use Plan dated
August 15, 2012 and not to any other activities, uses or structures on the Property.”” It
follows that any material deviation from the Amended Conditional Use Plan dated August
15, 2012 was not approved.

Donaldson, in its petition to the Board, presented sworn “expert” testimony that
falsely claimed that there were/are “no wetlands” on the Property. Furthermore, the
Amended Conditional Use Plan presented to the Board for approval did not identify any
wetlands or springs on the Property. The result of these material omissions by
Donaldson® is that the Board’s findings and conclusions in its Order are not an approval
of the current Plan, since the County’s zoning regulations, including Chapter 130.0.C.14,
require the Board to consider wetlands,s which was not done.

Despite Donaldson’s refusal to permit anyone access to the site during the hearing,
and the Board’s inability to require Donaldson to consent to access to view the site, after
the hearing, multiple wetlands and springs were discovered on the Property, and
confirmed by MDE. Consequently, in October 2015, Donaldson revised its Site Plan to
include previously undisclosed wetlands and springs, for resubmission to the County's
Department of Planning and Zoning ("DPZ”) for “technical approval.” The County, by
and through its Department of Planning and Zoning (“DPZ”), issued an approval of the
revised Site Plan, which was not the plan submitted to the Board for its consideration

7 See Ex. 1, Board Order, at 2 (emphasis added); Howard County Board of Appeals, BA Case No, 10-001C,
at 31, available in full at
http://ec.howardeountymd.gov/LinkClick.aspx?fileticket=MBXGfoiqfxA%3d&portalid=0

(Last accessed April 4, 2016},

8 Giving Donaldson the benefit of the doubt far the sake of argument, the “expert” testimony submitted on
its behalf to the Board was, at best, incompetent.

9 In full, this provision reads:
“Where in these regulations certain powers are conferred npon the Hearing Authority, or the
Hearing Authority is called upon 1o decide certain issues, such Hearing Aathority shall examine
the specific property involved and the immediate neighborheod. The application shall not be
approved where the Hearing Authority finds that the proposed structure, addition, extension
of structure or use, use or change of use, would menace the publie health, safety, security, or
general welfare, or would result in dangerous traffic conditions, or would jeopardize the tives
or property of people living in the neighborhood. In deciding such matters, the Hearing
Authority shall give consideration, among other things, to the following;
“14. The effect of the proposed use or development on the natural, environmental or
landscape resources of the site and adjacent sites, including such resources or features as
historic resources, flocdplains, wetlands, steep slopes and vegetation.” (emphasis added)
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before deciding whether to approve a Conditional Use at that location after a public
hearing. However, the DPZ is not authorized to approve Conditional Uses.

As noted, the revised Site Plan is substantially different from the plan “as depicted”
to the Board for its approval. The newly revised Site Plan therefore did not comply with
the Board’s Order. Accordingly, the revised Site Plan has never received Conditional Use
approval by the Board, since consideration of environmental effects is required by the
County’s zoning regulations. More specifically, the Board of Appeals is required to
consider “wetlands” and springs,'© but never did so because of Donaldson’s evidence and
testimony was that “no wetlands” existed on the Property. Thus, because Donaldson
submitted an Amended Site Plan, which was materially different than the Conditional Site
Plan submitted to the Board of Appeals for its approval of a Conditional Use for a
mortuary in a rural residential area, the Board’s approval of a Conditional Use expressly
does not now exist. 1!

As noted, Donaldson’s omission of many of the Property’s unique, protected
environmental features on the Amended Conditional Use Plan dated August 15, 2012,
misted the Board into concluding that there was insufficient evidence that the adverse
effects would be greater at the proposed site (e.g., on the Property) than they would be
elsewhere, under the Board’s interpretation of the Schultz v. Pritis'2 test. Donaldson’s
after-the-fact inclusion of a revised plan, which revealed the location of previously-
undisclosed springs, wetlands, and perennial flows of water in the middle of the
Property,3 precluded the Board from properly exercising its duty to analyze all the
numerous factors which it must consider. Specifically, the Board was precluded from
evaluating the wetlands that it is required to evaluate under Section 130.0 C.i4 of the
Howard County Zoning Regulations. The Board’s Order approving a Conditional Use on
the Property is therefore deficient as a matter of law for failure to undertake the
antidegradation review required by the Zoning Regulations, COMAR, the Act,4 and any
construction undertaken pursuant to its authority is unlawful.

Even assuming, arguendo, that the Conditional Use was properly granted for the
Mortuary as currently being constructed, both Donaldson and the County have

w Zoning Regulations Ch. 130.0.C.14,
u See Ex. 1, at 2.

12291 Md. 1, 432 A.2d 1319 (1981) (laying out the basic framework for evaluating the impact of land
use/zoning decisions}.

13 All of which require buffer zones of at least hwenty-five feet (257, if not more.

4 See Zoning Regulations Ch. 130.0.C.14, supra note 9; see also 33 U.5.C. § 1313(d)-(e); COMAR
26.08.02.04-1.
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nevertheless failed to conduct the antidegradation review required by Maryland and
Federal law when considering potential impacts to high quality, otherwise known as Tier
11, state waters.'s As noted by the dissenting opinion in the Board hearing, this review is
a nondiscretionary duty under the Clean Water Act prior to granting any approval to
impact Tier IT waters.?¢ In addition to the County ‘s abdication of its duty to review, it
failed to adequately assess the potential impacts of embalming fluids leaking from storage
tanks at this site, or evaluate the potential impacts from the septic system which could
serve up to 200 visitors on numerous daily occasions on nearby wells and waterways.
Similarly, as part of the overall deprivation of adequate public process, Schneider and
other opponents of the Mortuary were denied access to the Property for any independent
environmental evaluation.

The Mortuary, as described in the planning documents approved by the County,
would require disturbance of over an acre, but less than five acres of land. The plan
improperly approved by DPZ would convert the Property from a mostly forested, pervious
parcel, sloping more than 5 degrees to the Type II stream which has no assimilative
capacity, and converting the forested, natural vegetation filter into a commercial
development consisting mostly of impervious structures, roads and 98 parking spaces.
As of January 1, 2015, MDE requires any individual or entity that plans to disturb more
than an acre of land to apply for coverage under its General Permit for Stormwater
Associated with Construction Activity (“GCP”), promulgated as part of the National
Pollutant Elimination Discharge System {(*NPDES”) permitting scheme.7 Beginning
construction without applying for and receiving such coverage is a violation of Sections
301 and 402 of the CWA.*® Therefore, the Mortuary requires coverage under the GCP.
According to documents submitted on Donaldson’s behalf, there is no plan to apply for a
NPDES permit, and upon information and belief, no such application has been submitted
to or approved by MDE.

In addition to the requirements to seek coverage under the GCP, Maryland
regulations provide that “[wlhere water quality is better than the minimum requirements
specified by the water quality standards, that water quality shall be maintained.”9 Prior

s Thid.

 See Ex. 2, Board Minority Decision at 3, 6-7.

7 40 C.F.R. § 122.26(b)(15).

18 Section 301(a) of the Act, 33 U.S.C. § 1311(a}, provides that, “Except as in compliance with this section
and sections 1312, 1316, 1317, 1328, 1342, and 1344 of this title, the discharge of any pollutant by any
person shall be unlawful.” Section 402 of the Act, 33 U.5.C. § 1342, authorizes the NPDES program.

19 COMAR 26.08.02.04-1(A) (emphasis added). The full regulation may be found at:

http://www.dsd.state.md.us/comar/comarhtml/26/26.08.02.04-1.htm. For a comprehensive summary
of Maryland regulations applicable to water quality issues, see
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to granting a permit which would impact a high-quality water, the state of Maryland must
conduct what is known as an “antidegradation review.”20 In general, an applicant in
Maryland who seeks, inter alia, “discharge permits for discharge to Tier II waters that
will result in a new, or an increased, permitted annual discharge of pollutants and a
potential impact to water quality, shall evaluate alternatives to eliminate or reduce
discharges or impacts.”2* The regulations further provide that where “impacts are
unavoidable, an applicant shall prepare and document a social and economic
justification.”?* MDE must then determine, through a public process, “whether these
discharges can be justified.”?s Furthermore, where “a proposed amendment to a County
Plan results in a new discharge or a major modification of an existing discharge to a Tier
I1 water, the applicant shall perform a Tier Il antidegradation review.’2¢4 Just as
Donaldson has not applied for a NPDES permit for the construction of the Mortuary, both
it and the County have utterly failed to conduct the requisite antidegradation review.2s
Likewise, upon information and belief, Donaldson has neither prepared nor submitted
the SEJ to MDE for public comment and review. Accordingly, the County has failed to
perform a nondiscretionary act or duty under the Clean Water Act,?® and acted in
contravention of the regulations promulgated by MDE to enact the standards and
limitations therein,?7 as well as its own regulations, ordinances, and procedures.

On March 23, 2016, the County, through its Department of Inspections, Licenses
and Permits, issued a grading permit to Donald Souder (“Souder”), of Souder Builders,
Inc., for the construction of the Mortuary.?®8 On March 26, 2016, Souder began placing
construction equipment on the Property. No later than March 27, 2016, Donaldson,

bttp://mde.maryland.gov/programs/Water/TMDL/Water%20Quality%20Standards/Pages/ Programs/W
aterPrograms/TMDL/wqstandards/index.aspx.

20 See 33 U.S.C. § 1313(d)-(e); COMAR 26.08.02.04-1.

21 COMAR 26.08.02.04-1(B}. The antidegradation review process is defined in COMAR 26.08.02.04-1{G)-
{H).

22 Id. The social and economic justification {*SEJ”) factors are laid out in COMAR 26.08.02.04-1(K)-(L).
23 Id, See also, COMAR 26.08.02.04-1(M}-(N).
21 COMAR 26.08.02.04-1{F)(2).

25 Ex, 1, at 6 ([ TThe Board abdicated responsibility to properly consider the environmental factors
regarding the Tier I stream watershed...™)

26 See 33 U.5.C. § 1365{a}(2).
2 See 33 U.8.C. § 1365(a){1)(B).

28 Jix. g, List of Permits..
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through its contractor Souder, caused clearing and grading to begin. Upon information
and belief, no NPDES permit has been applied for or secured for these activities.

The United States Environmental Protection Agency (“EPA”) is the agency charged
with overseeing the national implementation of the CWA, and it has promulgated
criteria?® for determining whether a new source3® has commenced construction.
Specifically, the EPA has determined that construetion of a new source has commenced if
the owner or operator of said source has:

“(i) Begun, or caused to begin as part of a continuous on-site construction
program:
(A) Any placement, assembly, or installation of facilities or
equipment; or
(B} Significant site preparation work including clearing, excavation
or removal of existing buildings, structures, or facilities which is
necessary for the placement, assembly, or installation of new source
facilities or equipment; or
(ii) Entered into a binding contractual obligation for the purchase of
facilities or equipment which are intended to be used in its operation with a
reasonable time.”3
Donaldson, by causing construction to commence, is therefore in violation of the Act, and
will continue to be so unless and until it secures coverage under all required NPDES
permits and complies with all the terms thereof.

#* ko L

Section 505(a)(1) of the Clean Water Act3? authorizes citizens to commence a civil
action “against any person... who is alleged to be in violation of (A) an effluent standard
or limitation under this chapter or (B) an order issued by the Administrator or a State
with respeet to such a standard or limitation.” Under Section 306{(d) of the CWA,33 and
40 C.F.R. § 19, each of the above-described violations subjects the violator to a civil
penalty of up to $37,500 per day. In addition to such penalties, under Sections 505(a)

29 See 40 C.F.R. § 122.29.
10 As defined at 40 C.F.R. § 122.2.

a1 40 C.F.R. § 122.29(1)(4) (emphasis added); see also EPA 2012 Construction General Permit (CGP),
Appendix A- Definitions and Acronyms (attached hereto as Ex. 4).

#2 29 {1.8.C. § 1365(a)(1)

33 33 USC § 1310(d)
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and (d) of the Act,3s Mr. Schneider will seek injunctive relief, costs, attorney’s fees, and
any other relief as is permitted by law.

The above-described violations are neither exhaustive, nor comprehensive, and
reflect only currently available information. Upon information and belief, these
violations are ongoing and continuous. Mr. Schneider intends to sue for all violations,
including those a) yet to be uncovered and/or b) committed after the date of this NOIL.

Mr. Schneider believes that this Notice of Intent to sue sufficiently states grounds
for filing suit. Accordingly, following the closure of the statutory sixty (60)-day notice
period, he intends to file a citizen suit against vou under Section 505(a) of the Clean Water
Act, 33 USC § 1365(a), for all violations thereof,

Respectfully submitted,
/,.-—"

/%4/ %f//
i&nder J. E. Englis

Managing Attorney

GREENSPRING LEGAL, LL.C

9980 Guilford Rd., Ste. 102
Jessup, MD 20794

E: aenglish@greenspringlegal.com
F: 410.928.4952

T: 301.466.4024

Encl.
Exhibits

CC
Gina McCarthy, Administrator, U.S. EPA
Shawn Garvin, Regional Administrator, EPA Region 3
Ben Grumbles, Secretary, MDE

34 33 USC §§ 1365(a) and (d)
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EXHIBIT |

© IN THE MATTER OF : BEFORE THE

" DONALDSON FUNERAL HOME : HOWARD COUNTY
| Petitioner : BOARD OF APPEALS

BA Case No. 10-001C

-------------------------------------
------------------------------------

DECISION AND ORDER

The Howard County Board of Appeals (the “Board”) convened on January 10, February
:f 28, March 1, March 8, May 3, May 29, May 31. June 14, August 2, August 14, August 23,
October 9, Ociober 25, November 1, November 27, November 29, 2012, January 22, January 24,
January 31, March 5, March 14, April 4, and April 30, 2013 to hear and deliberate the amended
petition of Donaldson Funeral Home (the “Petitioner’) for conditional use approval of a Funeral
Home and Mortuary in an RR-DEO (Rural Residential: Density Exchange Option) Zoning
District filed pursuant to Section 131.N.22 of the Howard County Zoning Regulations (the
:: “Zoning Regulations™).

All Board members were present at all hearings or present for voling purposes having
reviewed all of the evidence submitied and having listened to a recording of any portion of the
hearing for which the members were not present. Chairmen John Lederer and James Walsh :
presided over all hearings. Barry Sanders, Assistant County Solicitor, served as legal advisor to
the Board.

The Petitioner provided certification that notice of the hearing was advertised and
certified that the property was posted as required by the Howard County Code. The Board

" members indicated that they had viewed the Property as required by the Zoning Regulations.



EXHIBIT 1

5. Zoning Regulations Section 131.N.22.¢ requires that at least 20 percent of the
; area within the building envelope shall be green space, not used for buildings, parking area or
driveways. That section also defines the term “building envelope,” providing that the building
envelope is formed by the required structure setbacks from property lines and public street
": rights-of-way. Using this definition, 22.33 percent of the area within the building envelope will
~ be green space, not used for buildings, parking area or driveways, in accordance with Zoning
. Regulations Section 131.N.22.e.

6. Crematoriums are permitted as accessory uses to a funeral home or mortuary
~under Zoning Regulations 131.N.22.f. Because no crematorium is proposed, this section is
inapplicable.

ORDER

Based upon the foregoing, il is this S%_rg&iy of _;;\-:) I\f . 2013, by the
Howard County Board of Appeals. ORDERED: ~

That the Petition of Donaldson Funeral Home for a Conditional Use for a Funeral Home
~and Mortuary in an RR-DEQ {Rural Residential: Density Exchange Option) Zoning District, is
hereby GRANTED, subject to the following conditions:

. 1. The conditional use shall apply only to the proposed funeral home and mortuary
as described in the petition and as depicted on the Amended Conditional Use Plan dated August
15, 2012 and not to any other activities, uses or structures on the Property,

2. The Petitioner shall utilize a double-walled holding tank for embalming flud
- wastewater with double walled pipes and leak sensors for the system.

3. The Petitioner shall construct (a) a deceleration lane at least 250 feet long for

vehicles entering the Property from southbound Maryland Route 108; (b) an acceleration lane for
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‘
1

|
1' vehicles exiting the Property in the southbound direction; and (e) an appropriate left turn bypass
i lane for northbound Maryland Route 108 in the vicinity of the proposed access point for the
Property.
l 4, The Property shall not be used as a crematorium without subsequent conditional
use approval.

| 5. The Petitioner shall comply with all applicable Federal, State, and County laws

. and regulations.

" ATTEST: HOWARD COUNTY BOARD OF
' APPEALS

ederer, Chan"person

"0

James HoWard, V ice-Chairperson

[ Alison Mathleson Secretary

| PREPARED BY: ﬁ(‘u OV ST AN
HOWARD COUNTY OFFICE OF LAW { J Walsh
I MARGARET ANN NOLAN

COUNTY SOLICITOR

Barny M. Spnottn . Vidurice Simpkids

~Barry M. Sanders
- Assistant County Solicitor

b i
j

DU EG T - e
Henry Eigles /% Ao, .117
C%bf-—'atayz—

L+l







EXHIBIT 2

IN THE MATTER OF : BEFQRE THE
DONALDSON FUNERAL HOME : HOWARD COUNTY
Petitioner : BOARD OF APPEALS

BA Case No. 10-001C

.......................................................

MINORITY DECISION

Petitioner filed an original Petition for a conditional use to the Howard County Hearing
Authority on January 7, 2010, use of a Funeral Home (Donaldson Funeral Home) to be located
on Route 108, 12540 Clarksville Pike, Clarksville, Maryland ~ a 3.207 acre site, trapezoid
shaped property.

On March 17, 2010, the Department of Planning and Zoning (DPZ) issued a Technical
Staft Report recommending denial of the Petition. The Hearing Examiner issued an Order, dated
November 29, 2010 denying Petitioner’s Petition. Petitioner filed an appeal to this Board on
December 21, 2010.

Prior to proceedings conducted by the Board, Petitioner amended his conditional use
plan, dated September 7, 2011. This showed a buffer of 75 feet to a Tier II stream watershed
running through the northwest corner of the property.

During proceedings conducted by the Board, Petitioner again amended the Petition,
Second Revised Petition, dated August 15, 2012 (Pet. Ex. 32), showing a change of the buffer
from 75 feet to 100 feet, required by revision in the Zoning Regulations. This necessitated a
change, to0, in the layout of parking spaces on the plan to comport with the number of spaces

required by the Zoning Regulations.
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Board Procedural Rule §2.202 (e) provides:

If any substantive amendments to the petition are made before or during the hearing, the

Board, either before or during the hearing, shall suspend or postpone the hearing and

remand the amended petition to the Department of Planning and Zoning [DPZ] and the

Plarming Board for further consideration.

The Board determined that the Tier II stream watershed buffer change from 75 to 100
feet was a substantive change, and remanded the Second Revised Petition to DPZ. for an updated
Technical Staff Report (TSR). In a letter to DPZ dated August 28, 2012, the “Board requested
that a full re-evaluation of this plan be conducted for compliance with all applicable zoning
regulations and that any additional agency comments be included in the update Technical Staff
Report.” DPZ issued the updated TSR on September 24, 2012 to the Second Revised Petition
and recommended approval. The stream buffer was not discussed of whether it was of adequate
length, but that it may be counted as green space of a lot, as required by the Zoning Regulations,
and can be included in the building envelope of the iot: “counting the stream buffer as green
space is consistent with the concept that this area is a permeable portion of the site.” (ISR, p.3)

The issue raised here is whether the Board gave proper consideration to the adequacy of
the length of the Tier II stream bufter. The General Plan Howard 2030, page 22, states that

The effectiveness of stream and wetland buffers depends on the buffer width,

vegetation, and management practices. To provide the greatest benefit, duffers

should be wide enough to allow adeguate filtering of overland runoff and include

adjacent steep slopes and highly erodible soils. [Emphasis added.]

Similarfy, the Maryland Stream Health website states that “The problem with
impervious surfaces is that they prevent natural soaking into the ground and slowly

seeping into streams. Instead, rain water accumulates and flows rapidly into storm drains

. . resulting in flooding and severe bank erosion.”
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Section 130 of the Zoning Regulations sets out the authority of the Hearing Authority.
Subsection C provides that where “the Hearing Authority is called upon to decide certain issues,
such Hearing Authority shall examine the specific property involved and the immediate
neighborhaod . . . . In deciding such matters, the Hearing Authority shall give consideration,
among other things, to the following: C.5. The legislative intent of these regulations as provided
in Section 100.A."” (Emphasis added.)

Section 100 A.7. provides: “To insure that all development and land uses protect or
enhance the natural, environmental, historic, architectural and other landscape resources of the
County, especially highly fragile and environmental important, fearures such as floodplains,
wetlands or steep slopes.” (Emphasis added.)

The Maryland Department of the Environment (DME) requires a Tier II antidegradation
review, An applicant shall update an antidegradation review when applying for a permit.
COMAR 26.08.02.04-1G. State law supersedes County Board of Appeals determinations, Cf
Perdue Farms Inc. v. Hadder, 109 Md. App. 582, 675 A.2d 577, 43 ERC 1538 (Ct. Spec. App.
1996). Permit application form presented at Protestant Ex. 41.

Specifically, pursuant to §130 of the Zoning Regulations, supra, it was and is incumbent
on the Board when considering whether the Petition should have been granted in this case to
determine that all legal requirements have been complied with.

Anthony D. Redman, having an extensive history of environmental planning — a Masters
degree in environmental planning and 22 years as an environmental consultant, and Planning
Director for various counties and States (Resume, Protestant Ex. 48) -- testified as to the need for

DME review and likelihood that a 150 foot buffer would be required, rather than the 100 foot

()
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buffer shown, because of impervious clay soil conditions on the property. (Hearing date Oct. 11,
2012):

My testimony is going to submit that in order to satisfy MDE requirement, on this

site, that the buffer will need to be 150 feet. And that’s because the soils in this

area of the buffer are class C soils, which is a hydrolegic unit that has a

sufficiently high clay content that doesn’t drain. The berm did filtrate or the bio

retention area that the applicant has proposed, and has tonight indicated is

tentative that it might change, that area 1s also in class C soils, meaning i{"s not

suitable. It will not properly recharge the ground water table or mimic the existing

conditions on the site, which was discussed earlier by Mr. Vogel.

This important testimony is not well set out in the majority opinion. (Op. at 17)

Robert Vogel. a civil engineer, developed Petitioner’s site plan. Mr. Vogel had not
previously worked on a funeral home site plan using a septic waste system. He testified that he
used Maryland Department of Environment requirements. (Hearing, March 1, 2012) Mr. Vogel,
while not an attomejr, also testified that MDE approval is to be considered at the time of the site
development plan stage. (Hearing, January 1, 2013)

On behalf of Petitioner, in contrast to Mr. Redman’s testimony, Mark Burdick, an
environmental consultant, “testified regarding several options that would be better for the
watershed than merely increasing the stream buffer on the Property, such as planting trees on
County open space lot or retrofitting and enhancing St. Louis Church’s storm water management
pond. Burdick testified that MDE would be more fikely to request improvements such as these
than to require a permanent increase in the stream buffer on the Property due to a temporary
encroachment to install piping.” (Petitioner’s Mem. p.7) Mr. Burdick™s testimony is similarly set
out in the majority opinion. {Op. at 20) It is conjecture as to what MDE would be more likely to
request, and says nothing about the clay soil condition of the property. It was necessary for

Petitioner to submit the Plan to MDE for review prior to submitting the Plan to the Hearing

Authority for a conditional use approval.
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Richard Kliein, having worked 18 years for the Department of Natural Resources (DNR),
has expertise regarding effects of land use on aquatic systems. Mr. Klein testified that an
applicant customarily approaches DNR before presenting a conditional use plan for approval.
His opinion was that there was no way for environmental design requirements to be met with this
plan to protect the uniquely sensitive area. (Hearing, Nov. 27, 2012).

Zachary Fisch, a civil engineer, testified that there is a requirement for the Petitioner to
work with MDE respecting the Tier II strearn. A MDE permit application must be filed for every
development greater than one acre. The area of the stream buffer cannot be counted as part of the
building envelope. Mr. Fisch understands “setback™ as defined in Section 103, item 19 of the
Zoning Regulations to include building setbacks and environmental setbacks that comports with
the Subdivision and Land Development Regulations. Section 16.108.b.7 of these regulations
defines “building envelope™: “The area of a lot in which the principal buildings shall be located.
The envelope is formed by the building restriction lines.” Consequently, “green space” was not.
calculated correctly respecting the Second Revised Plan when the TSR of September 24, 2012,
page 3, states that the term “building envelope” is not defined in the Zoning Regulations and so
can be inciuded in the area of the stream buffer as green space part of the building envelope.
(Hearing, Nov. 27,2012}

Mr. Vogel, in rebuttal, also stated that the stream buffer is not excluded from the building
envelope. (Hearing, Jan. 31, 2013) Yet, only after Mr. Fisch presented his testimony did Mr.
Vogel decide to develop the Second Revised Plan to increase the stream buffer to 100 feet.
{Hearing, Oct. 9, 2012)

In his testimony., Mr. Fisch referred to a matier, “the Lilly Pond case,” where MDE

required the stream buffer to extend beyond the 100 foot zoning requirement. Mr, Fisch noted,



EXHIBIT 2

too, that the TSR, p.3, last paragraph, inferentially indicates that a stream buffer increased to150
feet by DME would decimate the Second Revised Plan.

While the Second Revised Plan technically complies with the specific

requirements of the Zoning Regulations, the Department of Planning and Zoning

acknowledges that the incremental changes in the revised plans, especially with

regard to the increases in the stream buffer and parking requirements and the 30

Joot northern property setback are factors which increase the difficulty of

accommodating the proposed development on the site. [Emphasis added.]

The Board granted the Petition in this case notwithstanding that Petitioner, before
seeking approval for its proposed conditional use, had not submitted an application for a DME
Tier I antidegradation review of the Tier Il watershed buffer on the proposed site for DME’s
determination of whether the 100 foot buffer is adequate.

While the Board previously had considered that an increase in the stream buffer for the
Second Revised Plan from 75 feet 1o 100 feet was a substantial change in the Plan 1o warrant
further review by DPZ, anomalously the Board disregarded a potential change of buffer length
by DME from 100 feet to 150 feet — twice the length of the original 75 foot buffer specified — as
not being a substantial change to the Plan. In the face of this, too, the Board voted to grant the
Petition. |

The effect is that the Board prematurely granted the Petition where potentially the Plan
may subsequently be determined not to be in compliance with Zoning Regulations and State law.
And the Board, then, will no longer have jurisdiction over the case. In doing so, the Board
abdicated responsibility to properly consider the environmental tactors regarding thé Tier 1
stream watershed in accordance with §130 C of the Zoning Regulations, and whether the Plan
submitted by Petitioner for a conditional use is viable at all. The Board is relying on the

Planning Board to do so when reviewing Petitioner’s Site Development Plan for the conditional

LSE,



EXHIBIT 2

In the absence of Petitioner seeking review by DME of the Tier [1 stream watershed

buffer before applying for conditional use approval, the Petition for a conditional use approval in

this case should properly have been denied by the Board.







Logged m as Alexander English | Cgllechsns [1)w | ;-ﬁj“Cag (0} | Account Management | Loom

Home Building Fire Licenses
Search Apnlications { Create an Apolication | Schedule an Inspection

Building B16001090:

Commaercial Miscellaneous Permit

- Work Location

12540 CLARKSVILLE PK
CLARKSVILLE MD 21029

Application Details

Applicant:
DAYID A, D'ORAZID
BCB PORTER COMPANY, INC.
7774 WOODBINE ROAD
WOQODBINE, MD, 21797
Primary Phone:410-552-8210
DOORAZIOQEPORTERCOD.NET

Project Description:

BCOB PORTER CONSTRUCTION COMPANY/ INSTALL
{1} 8' X 28' TEMPORARY CONSTRUCTION TRAILER

whMore Details
i Related Contacts

Eontact information

KEVIN FINN
1716 ELKHART ROAD
GOSHEN, IN, 46526

Primary Phone:574-537-1300
KEVINERKMFENG .COM

B Additional Information

Licensed Professionak:
DAVID A. D'ORAZIC
BOB PORTER COMPANY, INC.
7774 WOODBINE ROAD
WOODBINE, MD, 21797
Primary Phane:410-552-6210
Contractor 06944539 -

Owner:
DONALDSON PROPERTIES MO 3 LLC
313 TALBOTT AYE
LAUREL MD 20707

Please Enter Estimated Construction Cost Dollar Amount

$2,661.00

= Application Information
BLDGCN-.CHAR

Interior No
Completion:

Tenant: 808 PORTER COMPANY, INC.
Poolk: Mo

BLDGCN-UTH.

Geothermal: Na

@ Parcel Information
Property tD
BH4242
Tax Map:

34
Stat Area:

5-04A

State Tax Id:

1405341868
ADC Map:
4933-18

Add to colecton



© w Fees

Paid:

Date Involce Numhber Amount
03/2312016 439623 $100.00
03/23/2016 435693 10.CO

Fotal paid fees: S110.00
- ¥ Inspections
Upcoming

You frave not added any nspections.
Click the tink above to schedule or request one.

Completed

There are no completed inspections on thiv record.

: ¥ Processing Status

# w Application Acceptance
Assigned to TBD
Marked as Accepted on 03/23/2016 by Laura Hurman
Assigned to TBD

Marked as Pending on 03/23/2016 by Laura Hurman
Plumbing Mechanical Review
'+ Building Review
Assigned to Debbie Whalsn
Marked as Approved on §3/23/2016 by Debbie Whalen
</« Dev Engineering
Assigned 1o TBD
Marked as Approved on 03/29/2016 by Diana Roge
" w Haalth Dept
Assigned to TBD
(2 Marked as Apgroved on 03/31/2816 by Health Depariment
Comment: H.O,
-+ w Zoning
Assigned to TBD
Marked as Approved on 04/0412016 by Anngtte Mersan
+ & Electrical Raview
Assigned to admin administrator

Marked as Review Mot Required on 03/23/2016 by Debbie Whalen

+ w Buitding Permit Issuance
Assgigned to TBD
Marked as Issued on 04/04/2016 by Amanda Hilf
j Firal Building
CofC

% Attachments

. » Related Permits



Home Building Fire

Logged in as: Alexander English | Coellections (1YW | wd Cart (0} | Account Mananement | Logout

Licenses

Search Applications i Create an Application | Schedule an Inspectipn

Building G168000055:
Commercial Grading Permit

Work Location

12540 CLARKSVILLE PK
CLARKSVILLE MD 21029

© Application Details

Applicant:
DONALD SOUDER

SOUDER BUILDERS INC

13332 CLARKSVILLE PIKE SUITE A

HIGHLAMD, MD, 20777
Primary Phone:301-807-4480
SOUDERINC@VERIZON.MET

Project Description:
DONALDSON FUMERAL HOME; GRADING &
SEDIMENT CONTROLS FOR MEW COMMERCIAL

BUILDING & ASSOCIATED UTILITIES - PARCEL 45

vhMore Detalis

= Related Contacts

Contact information

DONALD SOUDER

SOUDER BUILDERS INC

13332 CLARKSVILLE PIKE SUITE A
HIGHLAND, ™D, 20777

Primary Phone:301-807-4480
SQUDERINC@AVERIZOM.NET

& Additional Information
Please Enter Estimated Construction Gost Dollar Ameunt

$44,588.00

& Parce! Information

Property 1D
864242
Tax Map:

34
Siat Area:

5-04A

| ¥ Fees
Paid:
Cate

08/02/2012
0810272013

Invoice Humhber

328393
328393

Total paid fees: $55.00

Licensed Professional:
DOMALD SOUDRER
SOUDER BUILDERS IMC
13332 CLARKSVILLE PIKE SUITE A
HIGHLAMD, MD, 20777
Primary Phone:301-807-4480
Fax;301-854-0166
MHIC Ind 08010002980

Owner:
DONALDSOM PROPERTIES MO 3 LLC
313 TALBOTT AVENUE
LAUREL MD 20707
Prhimary Phone:301-725-1690

State Tax 1d:

1405341868
ADG Map:

4933-18

Amount
850.00
$5.00

Add to collection



'j ¥ Ingpections
Upcoming

You have not added any inspechons.
Click the link above to schedule or request one.

Completed

Thare are no completed inspections on this record.

¥ Processing Status

<7 « Application Acceptance
Assigned to TBD

Marked as Accepted on 08/02/2013 by Laura Hurman

Assigned to TBD

Marked as Pending on 08/02/2013 by Laura Hurman
" w Building Review

Assigned to admin administrator

Marked as Approved on 08/02/2013 by Dan Swinder
W’ ~ Building Permit Issuance

Assigned to TBD

Marked as Issued on 08/02/2013 by Laura Hurman
¥ w Final Building

Assigned to TBD

Marked as Approved on 11/05/2013 by Thomas Frey
& w CofC

Assigned to TBD

WMarked as Completed on 11/05/20132 by Thomas Frey

v Attachments
Aftachment List

Hame Record ID Record Type
Mo records found,

5_ v Related Permits

No records found.

Entity Typa

g

Size

Date

Ac



Logged in as: Alexander English | Coflections (1) | ::4Cart(0) | Account Management | Logout

Home Building Fire Licenses

Search AppHcstions | Create an Applicatien | Scheduls an Inspection

Building E16061114:
Commercial Electrical Permit

~ Work Location

12540 CLARKSVILLE PK
CLARKSVILLE MD 21029

- Application Detaiis
Applicant:
RAYMOND G. BAER
BAER'S ELECTRICAL SERVICE
9936 HUGHES AVE
LAUREL, MD, 20723
Primary Phane:3014902386

Fax:2406871429
baerelectricdicomeast.net

Project Description:
DOMALDSON'S FUNERAL HOME/ WHRE 200 AMP
TEMPORARY POLE SERVICE; INSTALL RECEPTACLE
3014902886

vMore Details

& Application Information
COMMERCIAL ELECTRIC

Licensed Professional:
RAYMOMND G, BAER
BAER'S ELECTRICAL SERVICE
9936 HUGHES AVE
LAUREL, MD, 20723
Primary Phone:301-490-2886
Secondary Phone:240-687-1429
HC Elec State ES 01347

Owner:
JAY DONALDSON
313 TALBOTT AVE
LAUREL MD 20707
Primary Phone:3017251690

Permit Type: Hiscellaneous

Misceilaneaus Pote Construction

Fermit Type

Pescription:

Quantity: 1

Tenant: DONALDSON'S FUNERAL HOME

Fieid Contact Name: N/A
Field Cantact Phone [N/A

No:
Utitity Company: BGE
@ Application Information Table
QUTLETS
TYPE OF OUTLET: Receptacles

QUANTITY FOR EACH TYPE: 1
& Parcel Information
Property ID

864242
Tax Map:

34
Stat Area:

5-04A

v Fees
Paid:

Date Invoice Number

State Tax 1d:

1405341868
ADG Map:
4933-18

Amaunt

Add to collection



0810212013 328393 $50.00
08022013 328393 $5.00

Totaf paid fees: $55.00
Cw Inspections
Upcoming

You have not added any inspections.
Click the link above to schedule or request ane.

Completed (6)
Fail - 1; Pass - I; Rescheduled - 4

Rescheduled 301-BGE Service Release (2421808)
Rescheduled by: RAYMOND BAER on 03/05/2016 at 5:15 AM

Rescheduled 301-BGE Service Release (2421841)
Rescheduled by: admin adminisirator on 03/06/2016 at 8:35 PM

Rescheduled 301-BGE Service Release (2422018)
Rescheduled by: RAYMOND BAER on 03/07/2016 at 5:15 AM

Fail 301-BGE Service Release (2422048)
Resull by: Steven Meyers on 03/10/2018 at %:33 AM

Reschedied 301-BGE Service Release (2424591)
Rescheduled by: RAYMOND BAER on 03/11/2016 at 5:15 A

«Prev 1 2 HNext>

7/ w Application Acceptance
Assigned to TBD

Marked as Accepted on 0B/02/2013 by Laura Hurman

Assigned to TBD

Marked as Pending on 08/02/2813 by Laura Hurman
&/ + Building Review

Assigned to admin administrator

Marked as Approved on 08/02/2013 by Dan Swinder
7 w Building Permit Issuance

Assighed to TBID

Maried as I[ssued on 08/02/2013 by Laura Hurman
+/ w Final Building

Assigned to TBD

Marked as Approved on 11/06/2013 by Thomas Frey
W w CofC

Assigned to TBD

Marked as Completed on 11/05/2013 by Thomas Frey

:; » Attachments

¥ Related Parmits

No records found.

View Details

View Details

View Details

View Details

View betails



Logged in as: Alexander English | Ceollectons (1)W | ;-.:'t«'ﬁ'Cag {0y | Account Management | Logout

Home Building Fire Licenses

Search Applications | Create an Application | Schedule an Inspection

Building B14004202:
Commercial New Building Permit

Add to collection

Work Location

12540 CLARKSVILLE PK
CLARKSVILLE MD 21029

Application Details

Applicant: Licensed Professional:

DONALD SOUDER DONALD SOUDER
SQUDER BUILDERS THC SOUDER BUILDERS INC
13330 CLARKSVILLE PIKE 13330 CLARKSVILLE PIKE
HIGHLAND, MD, 20777 HIGHLAND, MD, 20777
Primary Fhone:301-854-0166 Primary Phone:301-854-0166
SOUDERINCEVERIZOMN.NET Fax:301-834-0221
Contractor 13855123
Project Description: Owner:
DOMALDSON FUHERAL HOME/ CONSTRUCT MEW 2- DONALDSOM PROPERTIES NO 3 LLC
STORY FUNERAL HOME 313 TALBOTT AVENUE

LAUREL ™MD 20707
Primary Phone:301-725-1690

»More Details
@ Related Contacts

Contact information

ROBERT C KILLINGSWORTH

JST ARCHITECTS

2919 WELBDRN STREET 5TE 101
DALLAS, TX, 75219

Primary Phone:214-522-4033
CGRIFFITHS@ISTARCHITECT.COM

3 Additional Information
Please Enter Estimated Construction Cost Dollar Amount
$2,500,000.00

& Application Information

BLDGCN-CHAR

Interior Ho

Completion:

Tenant: DONALDSON FUNERAL HOME
Area of 19321

Canstruction « 5Q

FT:

Pool: Mo

BLDGCN-UTIL

Geothermal: Mo

= Parcet Information
Property ID State Tax id:
864242 1405341868



Tax Map: ADC Map:

Stat Area:

5-04A

¥ Fees
Paid:
Date Invaice Number Amount

03/23/2016 439883 $100.00
0372312016 439693 $10.00

Total paid fees: $110.00
v Inspections
Upcoming

You have not added any inspections.
Click the link above to schedule or request one.

Completed

There are no completed inspections on this record.

. ¥ Processing Status

# w Application Acceptance
Assigned to TBD
Marked as Accepted on 03/23/2016 by Laura Hurman
Assigned to TBD
Marked as Pending on 03/23/2078 by Laura Hurman
Piumbing Mechanical Review
# ~ Building Review
Assigned to Debbie Whalen
Marked as Approved on 03/23/2016 by Debbie Whalen
& w Dev Engineering
Assigned to TBD
Marked as Approved on 03/28/2016 by Diana Rose
# w Health Dept
Assigned to TED
& Marked as Approved on §3/31/2016 by Health Depariment
Comment: H.O.
# w Zoning
Assigned to TBD
Parked as Approved on 04/01/2816 by Annette Merson
-’ w Electrical Review
Assighed to admin adiministrater
Marked as Review Not Required on 03/23/2016 by Debbie Whalen
+ w Building Permit Issuance
Assigned to TBD
Marked as lesued on 04/04/2016 by Amanda Hilt
Final Building
CofC

-
—

;v Attachments

Attachiment List



Name Record [D

Na records found.

v Rejated Permits

No records found.

Record Typs

Entity Type Type

Size

Ac



tegged in as. Alexander English | Coflectons (11w | ;—'aﬁ’ﬂ@ﬂ!ﬁ' | Ageount anagement | Loaout

Home Building Fire Licenses

Search Applications | Lreate an Application [ Schedule an Inspection
Building B13002951: Add g enflection
Residential Demolition Pemmit
- Work Location
12540 CLARKSVILLE PK
CLARKSVILLE MD 21029

: Application Details

Applicant: Licensed Professional:

DOHALD SOUDER CONALD SQUDER
SOUDER BUILDERS INC SOQUDER BUILDERS INC
13330 CLARKSVILLE PIKE, P.O. BOX 153 9335 OLD SCAGGSVILLE ROAD
HIGHLAKD, MD, 20777 LAYUREL, MD, 20723-0000
Primary Phone:301-807-4480 Primary Phone:301-725-5772
SOUDERINCEVERIZON.NET Fax:301-725-5774

MHIC Ind 0BO10002980

Project Description: Qwner:

DEMO EXISTING STRUCTURE CONDALDSON PROPERTIES 11

313 TALBOTT AVE.
LAUREL MO 20707
Primary Phone:240-508-5759

vMore Detfails

& Additionat Information
Please Enter Estimated Construction Cost Dollar Amaunt
55,000.00

@ Parcel Information
Property ID State Tax 1d:

866882 1405376084
Tax Map: ADC Map:

34 $933-18
Stat Area:

S-048

. ¥ Fees

Paid:
Date Invaice Humber Amount

08/02/2073 I3 $50.00
OBD22013 328393 34.G0

Total paid fees: $55.00
. ¥ Inspections
Upcoming

You have nat added any inspections.
Click the link above to schedule or request one.



I Capyright
2011 -
Haward
County, MD

Governrent.

A Rights
Reserved,

Completed {2}
Pgng - | Rescheduled - 1

Rescheduled 205-Fina!l Building (1984077) View Details
Reschedutad by Linda Reger on 10/31/2013 at 5.16 AM

Pass 205-Final Buiding (2033582) View Details
Resuit by. Thomas Frey on 11/05/2013 at 12:22 PM

¥ Processing Status
v Application Acceptance

Assigned to TBD

Marked as Accepted on (8/02/2013 by Laura Hurman

Assigned to TBD

Markad as Pending on 08/02/2013 by Lauwra Hurman
« w Building Review

Assigned to admin administrator

Marked as Approved on 0B#2{2013 by [Dan Swinder
# w Butlding Permit Issuance

Assigned to TBD

Marked as [ssued on 88/82/2013 by Laura Hurman
< w Final Building

Assigned to TBD

Marked as Approved an 11/05/2013 by Thomas Fray
W w CofC

Assigned to TBD

Marked as Complated on 11/05/2013 by Thomas Frey

v Attachments

Aftachment List

MHame Recnrd IO Record Type Entity Tvpe Type

Mo records found,

. v Related Pernmits

No records found.






Construction General Permit (CGP)

Appendix A - Definitions and Acronyms

Definitions

"Action Area” - ail areas to be affected directly or indirectly by the federal action and not
merely the immediate area involved in the action, See 50 CFR 402, For the purposes of this
permit and for application of the Endangered Species Act requirements, the following areas are
inciuded in the definition of action area:

s The areds on the construction site where stormwater discharges originate and flow
toward the point of discharge into the receiving waters (including areas where
excavation, site development, or other ground disturbance activities occur} and the
immediate vicinity. {Example: Where bald eagles nest in ¢ free that is on or bordering a
construction site and could be disturbed by the construction activity or where grading
causes stormwater to flow into ¢ smatll wetland or other habitai that is on the site that
contains listed species.)

» The areas where stormwater discharges flow from the construction site to the point of
discharge into receiving waters. {Example: Where stormwater flows into a difch, swale,
or gully thot leads o receiving waters and where listed species (such as listed
amphibians) are found in the ditch, swate, or gully.)

« The areas where stormwater frorm construction activities discharge into receiving waters
and the areas in the immediate vicinity of the point of discharge. (Example: Where
stormwater from construction activities discharges into a stream segment that is known o
harbor fisted aguatic species.)

s The areas where stormwater controls will be construcied and operated, including any
arecs where sformwater flows to and from the stormwater controls. {Example: Where o
stormwater retention pond would be built.)

+ The areas upsiream and/or downstream from the stormwater discharge into a stream
segment that may be affected by these discharges. [Example: Where sediment
discharged to a recelving stream setiles downstream and impacis a breeding area of a
tisted gquatic species.)

“Agricutiural Land” - cropland, grassland, rangeland, pasture, and other agriculiural land, on
which agricutfural and forest-related products or livestock are produced and resource concems
may be addressed. Agricuttural lands include cropped woodland, marshes, incidental areas
included in the agricultural operation, and other types of agricutfural land used for the
production of livestock.,

" Antidegradation Policy" or “Anfidegradation Requirements” - the water quality standards
regulation that requires States and Tribes to establish a three-fiered antidegradation program:

1. Tier 1 maintains and protects existing uses and water quality conditions necessary 1o
support such uses. An existing use can be established by demonstrating that fishing,
swimming, or other uses have actually cccured since November 28, 1975, or that the
water quality is suitable fo allow such uses to occur. Where an existing use is established,
it must be protected even if it is not listed in the water quality standards as a designated
use. Tier 1 requirements are gpplicable to all surface waters.

2. Tier 2 maintains and protects "high quality” waters -- water bodies where existing
conditions are better than necessary to support CWA § 101{a}(2} "fishable/swimmable”

Page A-1 of 13



Construction General Permit (CGP)

uses. Water quality can be lowered in such waters, However, State and Tribal Tier 2
programs ideniify procedures that must be followed and questions that must be
answered before a reduction in water quality can be dllowed. in no case may water
quality be lowered o a level which would interfere with existing or designated uses.

3. Tier 3 maintains and protects water qualily in outstanding national resource waters
(ONRWSs), Except for certain temporary changes, water gqudlity cannot be fowered in
such waters. ONRWs generdily include the highest quality waters of the United States.
However, the ONRW classification also offers special protection for waters of excepfional
ecological significance, i.e., those which are important, unique, or sensitive ecologically.
Decisions regarding which water bodies qualify o he ONRWSs are made by States and
authorized Indian Tribes.

“Arid Areas” — areas with an average annual rainfall of 0 1o 10 inches.

“Bank™ {e.g., stream bank or river bank) — the rising ground bordering the channel of a water of
the U.S.

"Bluff” — o steep headland, promontory. riverbank, or ciiff,
“Borrow Arecs” - the areas where materials cre dug for use as fill. either onsite or off-site.

“Bypass” — the intenfional diversion of waste streams from any portion of a fregtment facility. See
40 CFR 122.41{m)(1}1i).

“Cationic Treatment Chemical” - polymers, flocculants, or other chemicals that contain an
overall positive charge. Amaong other things, they are used o reduce turbidity in stormwater
discharges by chemically bonding to the overall negative charge of suspended silts and cther
soil matedats and causing them to bind together and setile out. Common exampies of cationic
treatment chemicals are chitosan and cationic PAM,

"Commencement of Earth-Disturbing Activities” - the initial disturbance of soils {or 'breaking
ground'} associated with clearing, grading, or excavating activities or other construction-related
activities (e.g.. stockpiling of fill material).

"Commencement of Pollutant-Generating Activilies” — ot construction sites (for the purposes of
this permit) occurs in any of the following circumstonces:
=« Clearing, grubbing, grading. and excavation has begun;

+« Raw materials related to your construction activity, such as building materigls or
products, landscape mafterials, fertilizers, pesticides, herbicides, detergents, fuels, oils, or
other chemicails have been placad at your site;

» Use of authorized non-stormwaier for washout activities, or dewatering activities, have
begun; or

e Any other activity has begun that causes the generation of or the potential generation
of poliutants,

"Construction Activities” — earth-disturbing activities, such as the clearing, grading, and
excavation of land.

“"Construction and Development Effluent Limitations and New Source Performance Standargs”
{C&D Rule) — as published in 40 CFR § 450 is the regulation requiring effluent limitations guidelines
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Construciion General Permit (CGP)

(ELG's) and new source performance standards (NSPS) for controlling the discharge of pollutants
from construction sites.

“Construction Site” — the land or water areda where construction activities will cccur and where
stormwater controls will be installed and maintained. The construction site includes construction
support activities, which may be located at a different part of the propery from where the
primary construction activity will take place, or on a different piece of property altogether. The
construction site is often a smaller subset of the ot or parcel within which the project is taking
place.

"Construction Support Activities” — a consiruction-related activily that specifically supports the
construction activity and involves earth disturbance or pollutant-generating activities of its own,
and can include activities associated with concrete or asphalt batch plants, equipment staging
yards, materials storage areas, excavated material disposat areas, and borrow areas.

"Construction Waste” — discarded material {such as packaging materials, scrap construction
maierials, masonry products, timber, steel, pipe, and elecirical cuttings, plastics, and styrofoam).

“Conveyance Channe!" — a temporary or permanent watenvay designed and instalied fo
safely convey stormwater flow within and out of a construction site.

“Corrective Action” - for the purposes of the permit, any action taken to {1) repair, modify, or
replace any stormwaier control used at the site; (2] clean up and dispose of spills, releases, or
other deposits found on the site; and (3) remedy a permit violation.

“Critical Habital" ~ as defined in the Endangered Species Act at 16 1U.5.C. 1531 far a threatened
or endangered species, (i) the specific argas within the geographical area cccupied by the
species, at the time It is listed in accordance with the provisions of section 4 of the Endangered
Species Act, on which are found those physical or biolegical features essential to the
conservation of the species and which may require special management consideralions or
protection; and {ii) specific areas outside the geographical area occupigd by the species atf ihe
fime it is listed in accordance with the provisions of section 4 of the Endangered Species Acl,
upon a determingtion by the Secretary that such areas are essential for the conservation of the
species,

"CWA" - the Clean Water Act or the Federal Waiter Poliution Control Act, 33 US.C. section 1251
et seq. '

“Dewatering” — the act of draining rainwater and/or groundwater from building foundations,
vaults, and frenches.

“Discharge" — when vsed without qualification, means the "discharge of a pollutant.”

“Discharge of a Pollutant” - any addition of any “poliutant” or combination of polluiants to
“waiers of the United States” from any “point source," or any addition of any pollutant or
combination of pollutants to the woters of the “configuous zone" or the ocean from any point
source ofher than a vessel or other floating craft which is being used as ¢ means of
fransportation. This includes additions of poilutants into waters of the United States from: surface
runoff which is collected or channeled by man; discharges through pipes, sewers, or cther
conveyances, leading into privately owned treatment works. See 40 CFR 122.2,

“Discharge Point" - for the purposes of this permit, the location where collected and
concentrated stormwater flows are discharged from the construction site,
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Censtruction General Permit {CGP)

"Discharge-Related Activity" — activilies that cause, contribuie to, or result in stormwater and
alfowable non-stormwater point source discharges, and measures such as the siting,
construction, and operation of stormwater controls to control, reduce, or prevent poliutants from
being discharged.

“Discharge to an Impaired Water" - for the purposes of this permit, a discharge 1o an impaired
watter occurs if the first water of the UL.S. o which vou discharge is identified by a State, Tribe, or
EPA pursuant to Section 303(d) of the Clean Water Act as not meeting an applicable wailer
quality standard, or is included in an EPA-approved or established fotal maximum daily load
{TMDL}. For discharges that enter a storm sewer system prior to discharge, the water of the US.
to which you discharge is the first water of the U.S. that receives the stormwater discharge from
the storm sewer system.

“"Domestic Waste” - for the purposes of this permit, typical household trash, garbage or rubbish
items generated by construction activities.

"Drainageway” - an open linear depression, whether constructed or natural, thai functions for
the collection and draingge of surface water,

"Drought-Stricken Area” - for the purposes of this permit, an areq in which the Nationat Oceanic
and atomospheric Administration's U.S. Seasonal Drought Outlook indicates for the period
during which the construction will cccur that any of the following conditions are likely: {1}
“Drought 1o persist or intensify”, (2) "Drought ongeoing. some improvement”, {3} "Drought likely fo
improve, impacts ease”, or (4) "Droughi development likely". See

hitod fiwww.coc ncep.neaa.govipreducts/expert assessment/season drouaht.gif.

“Earth-Disturbing Activity” or "Land-Disturbing Activity” — actions taken to alter the existing
vegetation and/or underlying soil of @ site, such as clearing, grading, site preparation {e.g.,
excavaiing, cutfing, and filing}, soil compaction, and movement and stockgiling of top soils.

"Effective Operating Condition" - for the purposes of this permit, a stormwater control is kept in
effective operating condition if it has been implemenied and maintained in such a manner that
it is working as designed to minimize pollutant discharges.

“Effluent Limitations” — for the purposes of this permit, any of the Parf 2 or Part 3 requirements.,

“Efftuent Limitations Guideline" {ELG) - defined in 40 CFR § 122.2 as a reguiation published by the
Administrator under section 304{b) of CWA to adopt or revise effluent limitations.

"Eectronic Notice of Intent” [eNOI) — EPA's online systemn for submifting electronic Construction
Gensral Permit forms,

"Eligible” — for the purposes of this permit, refers to stormwater and allowable non-stormwater
discharges that are authorized for coverage under this general permit.

"Emergency-Related Project” — a project inttiated in response to a public emergency (e.g..
natural disaster, disruption in essentict public serviceas), forwhich the refated work reguires
irmmediaie authorization to avoid imminent endangenment to human health of the environmeni,
or to reestablish essential public services.

“"Endangered Species” - defined in the Endangered Species Act at 16 US.C. 1531 as any
species which is in danger of exiinction throughout all or  significant portion of ifs range other
than a species of the Class Insecta determined by the Secretary to constitute a pest whose
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profection under the provisions of this Act would present an overwhelming and overriding risk o
man.

“Excursion” - a measured value that exceeds a specified limit.

"Existing Project” — a construction project that commenced consiruction activities prior 1o
February 14, 2012 {April 9, 2012 for the State of Idaho, except for Indian Country; April 13, 2012 for
areas in the state of Washington, except for Indian Couniry, subiect to construction aclivity by o
Federal Operator; May 9. 2012 for projects in the following areas: the Fond du Lac Bond and
Grand Portage Band of Lake Superior Chippewa in Minnesota; and the Bad River Band and Lac
du Flambeaw Band of Lake Superior Chippewa in Wisconsin).

“Exit Points” — any points of egress from the construction site to be used by vehicles and
equipment during construction activities,

“Exposed Soils" — for the purposes of this permit, soils that as a result of earth-disturbing activities
are left open to the elements.

"Federal Operator” — an entity that meels the definition of “Operator” in this permit and is either
any department, agency or instrumentality of the executive, legisiative, and judicial bronches of
the Federal government of the United States, or another entity, such as o private contracior,
performing construction activity for any such department, agency, or instrumentality.

“Final Stabilization™ ~ on areas not covered by permanent structures, either (1) vegeiation has
been established. or for arid or semi-arid areas, will be established that provides a uniform (e.g.,
evenly distibuted, without targe bare areas) perennial vegetative cover with a density of 70
percent of the natural background vegetative cover, or {2} non-vegetative stabilization
methods have been implemented to provide effective cover for exposed portions of the site.

"Hazardous Materials" or "Hazardous Substances” or "Hazardeous or Toxic Waste” — for the
purposes of this permit, any liquid, solid, or contained gas that contain properties that are
dangerous or potentially harmful to human healih or the environment. See also 40 CFR §261.2.

"Historic Property” — as defined in the National Historic Preservation Act regulations means any
prehistoric or historic district, site, building, structure, or object included in, or eligible for inclusion
in, the National Register of Historic Places maintained by the Secreiary of the Interior. This term
includes artifacts, records, and remcins that are related to and located within such properties.
The term includes properties of fraditional religious and cuttural importance to an indian iribe or
Native Hawadiian organization and that meet the National Register criteria.

"Impaired Water" or "Water Quality impaired Water” or "Water Quality Limited Segrnent” - for
the purposes of this permit, waters identified as impaired on the CWA Seclion 303(d) list, or
waters with an EPA-approved or established TMDL, Your construction site will be considersd to
discharge to an impaired water if the first water of the U.S. to which you discharge s identified
by a state, tribe, or EPA pursuant to Section 303(d) of the CWA os not meeling an appilicable
water quality standard, or is included in an EPA-approved or established total maximum daily
load [TMDL). For discharges that enter a siorm sewer system prior to discharge, the first water of
the L.S. to which you discharge is the waterbody that receives the stormwater discharge from
the storm sewer system.

“impervious Surface" - for the purpose of this permit, any land surface with a low or ne capacity
far soil infiltration including, but not imited 1o, pavement, sidewalks, parking areas and
criveways, packed gravet or soil, or roofiops.
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“Indian Country"” ar “Indicn Country Lands™ — defined at 40 CFR §122.2 as:

1. Allland within the limits of any Indian reservation under the jurisdiction of the Unifed
States Government, notwithstanding the issuance of any patent, and, including rights-of-
way running through the reservation;

2. All dependent Indian communities with the borders of the United States whether within
the orgindglly or subsequently acqguired territory therecof, and whether within or without
the limits of a state; and

3. AllIndian allotments, the Indian fifies to which have not been extinguished, including
righis-of-ways running through the same.

"Infegsible” ~ for the purpose of this permit, infeasible means not technolegically possible or not
economically practicable and achievabile in light of best industry praciices. EPA notes that it
does not intend for any permit requirement to confliict with siate walter rights law.

“Install” or “Installation” — when used in connection with stormwater controls, to connect or setin
position stormwater controls to make them operational.

“Intermittent {or Seasonal) Stream” — one which flows ot certain fimes of the year when
grounawater provides water for siream flow, as well as during and immediately after some
precipitation events or snowmelt.

“Jar test” — a test designed to simulate full-scale coagulation/flocculation/sedimentation water
treatment processes by faking inte account the possible conditions.

"Landward™ — positioned or loecated away from a waterbody, and towards the iand.

"Level Spreader” — ¢ temporary stormwater control used to spread stormwater flow uriformly
over the ground surface as sheet flow {o prevent concentrated, erosive flows from occurmring.

“Linear Project” - includes the construction of roads, bridges. conduils, substructures, pipelfines,
sewer lines, towars, poles, cabies, wires, connectors, switching, regulating and transforming
equipment and asseciated ancillary facitities in a long, narrow areaq.

"Minimize"” - to reduce and/or eliminate to the extent achievable using stormwater contfrols that
are technologically available and econcemically practicoble and achievable in ight of best
indusiry practices.

"Municipal Separate Storm Sewer System” or “MS4" - defined at 40 CER §122.24[b){8) as a
conveyance or system of conveyances (including roads with drainage systems, municipal
streets, caich basins, curbs, guiters, ditches, manmade channels, or storm drgins):

1. Owned and operated by a state, city, town, borough, county, parish, district,
asscciation, or other public body (created by or pursuant io Staie law) having junsdiction
over disposal of sewage, industrial wastes, stormwater, or other wastes, including special
districts under State law such as a sewer district, flood control district or drainage disirct,
or simitar entity, or an Indian tribe or an autherized Indian fribal crganization, or ¢
designated and approved management agency under section 208 of the CWA that
discharges to waters of the United Siates;

2. Designed or used for colleciing or conveying stormwater:

3. Which is not ¢ combined sewer; and
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4. Which is not parf of a Publicly Owned Treaiment Works {(POTW) as defined at 40 CFR
§122.2.

“National Pollutant Discharge Eimination System™ (NPDES) - defined at 40 CFR §122.2 as the
national program for issuing, modifying, revoking and reissuing, terminating, maonitoring and
enforcing permits, and impoesing and enforcing pretreatment requirernents, under sections 307,
402, 318, and 405 of CWA. The term includes an ‘approved program.'

“Native Topsoil” - the uppermosi layer of naturally occurring soil for a particular ared, and is
often rich in organic matier, biological aclivity, ond nuirients.

“Native Vegetation” - the species of piants that have developed for a particular region or
ecosystem and are considered endemic to that region or ecosystem.

“Natural Buffer” — for the purposes of this permit, an area of undisturbed natural cover
surrounding surface waters within which construction activities are restricted. Naitural cover
includes the vegetation, exposed rock, or barren ground that exists prior to commencement of
earth-disturbing activities.

“Natural Vegetation” - vegetation that occurs spontaneously without reguiar management,
maintenance or species introductions, removals, and that generally has a strong componant of
nclive species.

"New Operatar of a New or Existing Project” — an operator that through transfer of ownership
and/or operation replaces the operator of an already permitted construction project.

"New Project” — a construction proiect that commences construction activities on or affer
February 16 {or on or after April 9, 2012 for the State of ldaho, except for Indian Country; April 13,
2012 for areas in the state of Washingtion, except for Indian Counfiry, subject to conshruction
activity by a Federal Operatar; May 2, 2012 for projects in the following areas: the Fond du Lac
Band and Grand Portage Band of Lake Superior Chippewa in Minnesota; and the Bad River
Bandg and Lac du Flambeau Band of Lake Superior Chippewa in Wisconsing,

"New Source" - for the purpose of this permit, a construction project that commenced
construction activities after February 1, 2010.

“New Source Perfarmance Standards {NSPS)" — for the purposes of this permit, NSPS are
technology-bosed standards that apply to consiruction sites thai are new sources under 40 CFR
450.24.

"Non-Stormwater Discharges™ — discharges that de not originate from storm events. They can
include, but are not limited 1o, discharges of process water, alr conditioner condeansate, non-
contact cooling water, vehicle wash water, sanitary wasies, concrete washout walter, paint
wash water, imigafion water, or pipe testing water.

"Non-Turbid” — ¢ discharge that does nof cause or contribuie 10 an exceedence of iurbidity-
related water quality standards.

"Nofice of Intent” [(NOI) - the form (electronic or paper) required for quthorization of coverage
under the Construction General Permit,

“Noftice of Termination” {NQOT] — the form {electronic or paper) required for terminating coverage
under the Construction General Permit.

Page A-7 0f 13



Conshuction General Permit {CGP)

“Operational” - for the purpose of this permit, stormwater controls are made “operaticnal”
when they have been installed and implemented, are funclioning as designed, and are
properly maintained.

"Operaior” - for the purpose of this permit and in the contexi of siormwater discharges
associated with construction gctivity, any party associated with a construction project that
meets either of the following two criferia:

1. The party has operational controf over construction plans and specifications, including
the ability fo make modifications to those plans and specifications; or

2. The party has day-to-day operational control of those activilies at a project that are
necessary 1o ensure compliance with the permit conditions (e.g.. they are authorized 1o
direct workers at a site to cany out activities required by the permit].

This definition is provided to inform permitiees of EPA’s interpretaiion of how the regulatory
definitions of "owner or operator” and “facility or activity” are applied to discharges of
stormwater associated with construciion activity.

"Ordinary High Water Mark” — the line on the shore established by fluctuations of water and
indicated by physical characteristics such as a clear, naturdl line impressed on the bank,
shelving, changes in the character of soil, desiruction of terrestrial vegetation, and/or the
presence of litter and debris.,

"QOutiali" - see "Discharge Point.”

"Permitting Authority” - for the purposes of this permit, EPA, a Regional Adminisirator of EPA, or
an authorized represeniative,

"Point(s) of Discharge" - see "Discharge Point.”

“Point Source™ — any discernible, confined, and discrete conveyance, including but net imited
o, any pipe, difch, channel, funnel, conduit, well, discrete fissure, container, rolling stock
concenfrated animal feeding operation, landfill leachate collection system, vessel or other
floating craft from which poltutants are or may be discharged. This term does not include return
Hows from imgated agricutiure or agricultural stormwater runoff.

"Pollutant” — defined at 40 CFR §122.2. A pariial isting from this definifion includes: dredged
spoit, solid waste, sewage, garbage, sewage siudge, chemical wastes, biclogical materials,
heat, wrecked or discarded equipment, rock, sand, celiar dirt, and indusiral or municipal waste.

"Pollutant-Generating Activities” — at construction sites {for the purposes of this permit}, those
activities that lead to or could lead to the generation of pollutants, either as a result of earth-
disturbance or a related support aclivity. Some of the types of poliutants that are typically
found ot construction sites are:

o sediment;

s nputrients;

¢ heavy metais;

s pesficides and herbicides:
+ cil and grease;

s bacteria and viruses;
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= jrash, debris, and solids;
+ freatment polymers; and

s any other toxic chemicals.

"Poliution Prevention Measures” — stormwater controls designed to reduce or elimingte the
addition of pollutants to consiruction site discharges through anaiysis of pollutant sources,
implementation of proper handiing/disposal practices, employee education, and other actions,

"Polymers” - for the purposes of this permif, coagulants and flocculants used 1o conirol eresion
on sail or to enhance the sediment removal capakbilifies of sediment fraps or basins. Common
construction site polymers include polyacrylamide {PAM), chitosan, alum, polyaluminum
chioride, and gypsum.

“Prohibited Discharges” — discharges that are not allowed under this permit, including:
1. wastewater from washouf of concrete,

2. Wastewater from washout and cleanout of stucco, paint, form release oils, curing
compounds and other construction materials;

3. Fuels, oils, or other pollutants used in vehicle and equipment operation and
maintenance; '

4. Soaps or solvents used in vehicle and equipment washing;
5. Toxc or hazardous substances from g spitt or other release; and

6. Waste, garbage, floatable debris, construction debris, and sanitary waste from poliutani-
generating activities.

“Provisionally Covered Undler this Permi” — for the purposes of this permit, EPA provides
temporary coverage under this permit for emergency-related projects prior to receipt of a
complete and accurate NOI. Discharges from earth-disturbing activities associated with the
emergency-retated projecis are subject to the terms and condiiions of the permit during the
period of temporary coverage.

"Receiving Water" — g "Water of the United States” as defined in 40 CFR §122.2 into which the
regulated stormwaier dischaorges.

"Run-On” - sources of stormwaiter that drain from land located upslope or upstream from the
regulated site in question.

“Semi-Afid Areas"” - areqs with an average annual rainfall of 10 to 20 inches.

“Site” — for construction activities, the land or water area where earth-disiurbing activilies fake
place, including construction support activities.

“Smalt Construction Activity” — defined at 40 CFR §122.26(b}{15) and incorporated here by
reference. A small construction activity includes clearing, grading. and excavating resulfing in a
lang disturbance that wil disturts equal 1o or greater than one {1} acre and less than five (3)
acres of fand or will disturb less than one (1) acre of totat land area but is part of a larger
commen plan of development or sale that will ultimalely disturb equal to or greater than one {t)
acre and less than five [5) acres. Small construction activity does not include routine
maintenance that is performed to maintain the original line and grade, hydraulic capacity, or
originai purpose of the site.
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“Smali Residential Lot" — for the purpose of this permit, a lot being developed for resideniial
purpases that will disturls fess than 1 acre of land., tut is part of a larger residential project that
will ultimately disturb greater than or equal to 1 acre.

“Snowmeit" - the conversion of snow into overand stormwater and groundwater flow Gs a resuli
of warmer tfemperatures.

“Spill” - for the purpose of this permit, the release of a hazardous or toxic substance from its
contdiner or containment,

“Stabilization” - the use of vegetative and/or non-vegeiative cover 1o prevent ercsion and
sediment foss in areas exposed through the construction process.

"Steep Slopes” — where a state, Tribe, local government, or industry fechnical manual (e.q.,
stormwater BMP manual] has defined what is o be considered a “steep siope", this permii's
definition qutomatically adopts that definition. Where no such definition exists, steep slopes are
automatically defined as those that are 15 percent or greater in grade.

“Starm Sewer System’” — a convevance or system of conveyances (including roads with drainage
systems, municipal streets, catch basins, curbs, gutters, ditches, manmade channels, or siorm
drains} designed or used for coilecting or conveying stormwater,

“Stormwater” — stormwater runoff, snow melt runoff, and surface runoff and drainage.

"Stormwater Control Measure” - refers to any stormwater control, BMP, or other method
(including narrative effluent limitatians) used to prevent or reduce the discharge of pollutants to
waters of the United States,

“Stormwater Controls” — see “Stormwater Control megsure.”

"Stormwater Discharge Associaled with Construction Activity” — as used in this permit, a
discharge of poliutants in stormwater to waters of the United States from areas where land-
disturbing activities [e.g., clearing, grading, or excavation} occur, or where construction
materials or equipment storage or maintenance (e.g.. fill piles, borrow areq, concrete truck chule
washdown, fueling), or other industrial stormwater directly related to the construction process
{e.g.. concrete or asphalt batch piants}, are located,

“Stormwater Inlet” — a structure placed below grade to conduct water used to coliect
stormwater runoff for conveyance purposes.

“Stormwater Team™ - the group of individuals responsible for oversight of the development and
modifications of the SWPPP, and oversight of compliance with the permit requirements. The
individuals on the "Siormwater Team" must be identified in ihe SWPPP,

"Storm Event” — a precipitation event that results in a measurable amount of precipitation.

“Storm Sewer"” — a system of pipes {separate from sanitary sewers) that carries stormwater runoff
from buildings and land surfaces.

"Subcontractor” - for the purposes of this permit, an individual or company that takes G portion
of a confract from the general confractor or from another subcontractor.

“Surface Water" - a "Water of the United States” as defined in 40 CFR §122.2.
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“SWPPP" (Stormwater Pollution Prevention Plan) — a site-speciiic, written document that, among
other things: {1} identifies potential sources of stormwater pollution at the construction site; (2)
describes stormwater conirol measures fo reduce or elimingie pollutants in stormwater
discharges from the consiruction site; and-{3) identifies procedures the operator will implement
to comply with the ternms and conditions of this general permit,

“Temporary Stabilization” — a condition where exposed soils or disturbed areas are provided a
temporary vegetative and/or non-vegetative protective caver to prevent erosion and sediment
ioss. Temporary stabitization may include temporary seeding, geotextiles, mulches, and other
techniques to reduce or eliminate erosion until either final stabiization can be achieved or undil
further construction activities take place o re-disturb this areaq,

"Thawing Conditions"” —for the purposes of this permit, thawing conditions are expected based
on the historical fikelihcod of fwo or more days with daylime temperatures greater than 32°F. This
date can be determined by looking at historical weather daia. Note: the estimation of thawing
conditions is for planning purposes only. During censtruction the permittee will be required to
conduct site inspections based upon actual conditions (i.e., if thawing conditions occur sooner
than expected, the permittee will be required to conduct inspections at the regular frequency).

"Threatened Species” — defined in the Endangered Species Act at 14 US.C. 1531 as any species
which is likely to become an endangered species within the foreseeable future throughout all or
a significant porion of its range.

“Tier 2 Waters" - for anfidegradation purposes, pursuant to 40 CFR 131.12(a}{2}, those waters
thatare characterized as having water quality that exceeds the levels necessary to support
propagation of fish, shellfish, and witdlife and recreation in and on the water.

"Tier 2.5 Waters” - for antidegradation purposes, those waters designated by States or Tribes as
requiring a level of profection equal to and above that given to Tier 2 waters, but less than that
given Tier 3 waters. Some States have special requirements for these waters.

"Tier 3 Waters" — for anfidegradation purposes, pursuant o 40 CFR 131.12{a)(3). Tier 3 waters are
identified by states as having high qudlity waters constituting an Qutstanding Naturat Resource

Water (ONRW), such as waters of National Parks and State Parks, wildiife refuges, and waters of
exceptional recreational or ecological significance.

"Total Maximum Daily Load” or “TMDL" ~ the sum of the individual wasteload allocations (WLAs}
for point sources and load aliocations {LAs) for nonpaint sources and natural background. |f
receiving water has only one point source discharger, the TMDL is the sum of that point source
WLA plus the LAs for any nonpoint sources of pollution and natural background sources,
fributaries, or adjacent segments. TMDLs can be expressed in terms of either mass per fime,
toxicity, or other appropriate measure.

“Toxic Wasie" - see "Hazardous Materials."

“Turbidity” — a condition of water quality characterized by the presence of suspended solids
and/or organic material,

“Uncontaminated Discharge" — a discharge that does not cause or contribute to an
exceadence of applicable water quality standards.

"Upland” - the dry land area above and 'iandward’ of the ordinary high water mark.
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"Upsel" — Upset means an exceptichal incident in which there is unintentional and temporary
rnoncompliance with technology based permit effluent limitations because of factors beyond
vour reqasonabie control. An upset does not include nencomplicnce to the extent caused by
operational error, improperny designed freatment facilities, inadequate freatment facilities, tack
of preventive maintenance, or careless or improper operation. See 40 CFR 122.41{n){1).

“Werter-Dependent Structures” — structures or facilities that are required o be located direcily
adjacent {0 a waterbody or wetland, such s a marina, pier, boat ramp. eic.

“Water Qudlity Standards” - defined in 40 CFR § 131.3, and are provisions of State or Federal law
which consist of o designated use or uses for the waters of the United States, water quality
criteria for such waters based upon such uses, and an anfidegradation policy to protect high-
qudlity waters. Water quality standards protect the public health or welfare, enhance the
quality of water and serve the purposes of the Act.

“Waters of the United States” - defined at 40 CFR §122.2 as:

1. Al waters which are currently used, or were used in the past, or may be susceptible 1o
use in interstate or foreign commerce, including ail waters which are subject to the ebb
and flow of the tide;

All interstate waters, including intersiate wetlands;

Al other waters such as infrastate lakes, rivers, stfreams [including intermitient sireams),
mudfiats, sandfials, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or
natural ponds the use, degradation, or destruction of which would affect or could affect
interstate or foreign commerce including any such waters:

a. Which are or could be used by interstate or foreign travelers for recreational or other
PUrpOses;

b, From which fish or shellfish are or could be taken and soid in intersiate or foreign
commerce; or

c. Which are used or could be used or could be used for industial purposes by industries
in interstate commerce;

4. Allimpoundments of waters otherwise defined as waters of the United States under this
definition;

5. Tributaries of waters idenfified in paragraphs (1) through (4) of this definition;
6. The temitorial sea; and

7. Wellands adjacent o waters {other than waters that are themselves wetlands) identified
in paragraphs {1) through {6) of this definition.

Waste treatment systemns, including treatment ponds or lagoons designed to meet the
requirements of CWA {other than cociing ponds as defined in 40 CFR 423.11{m) which also
meet the criferia of this definition) are not waters of the United States. This exclusion applies
only fo manmade bodies of water which neither were originally created in waters of the
United States {such as disposal area in wetlands) nor resulted from the impoundment of
waiers of the United States. Waters of the United States do not include prior converted
cropland. Notwithsicnding the determination of an area's status as prior converted cropland
by any other federal agency, for the purposes of the Clean Water Act, the final authority
regarding Clean Water Act jurisdiction remains with EPA,

In applying this definition, EPA will consider applicable Court cases and curent guidance.
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“Wetland" - those areas that are inundated or saturated by surface or groundwater at g
frequency and duraftion sufficient o support, and that under normal circumstances do suppori,
a prevaience of vegetation typically adapted for life in saturated soil conditions. Wetlonds
generally include swamps, marshes, bogs, and similar areas. On-site evaluations are typically
required to confirm the presence and boundaries of weilands.

"Work day" - for the purposes of this permil, a work day 7s o catendar day on which construction
activities will take place.

Acronyms

C&D — Construction & Development

CGP ~ Construction General Permit

CFR - Code of Federal Regulations

CWA - Clean Water Act

eNOI - Eecironic Notice of Infent

EPA — United States Environmental Protection Agency
ESA — Endangered Species Act

FWS ~ United States Fish and Wildlife Service

MS4 - Municipal Separate Storm Sewaer System

MSGP - Mutti-Sector General Permii

NMFS — United States National Marine Fisheries Service
NOI - Notice of Intent

NGT - Notice of Termination

NPDES -~ National Pollutant Discharge Elimination System
NRC - National Response Center

NRCS - National Resources Conservation Service
FOTW - Publicly Owned Treaiment Works

SPCC - Spill Prevention Control and Countermeasure
SWPPP — Stormwater Pollution Prevention Plan

TMDL - Total Maximum Daily Load

USGS - United States Geological Survey

WQS - Water Quality Standard
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